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APPEARANCESAPPEARANCES

ATTORNEY, for TAXPAYER.  ATTORNEY appeared pursuant to an order

of the Sangamon County Circuit Court, Honorable Judge Richard J. Cadigan,

granting him authorization to appear pro hac vice in this case.

SYNOPSISSYNOPSIS

This case involves TAXPAYER (hereinafter "taxpayer"), a

Corporation who was audited by the Illinois Department of Revenue

(hereinafter "Department") for fuel tax compliance purposes for the

period of January, 1987 through December, 1990.  During the audit period

taxpayer was a motor carrier as it conducted carrier operations by

hauling loads of goods in commercial motor vehicles upon the highways of

Illinois.

On June 6, 1991, the Department issued Notice of Tax Liability (NTL)

No. XXXXX for Illinois Special Fuel Use Tax in the amount of $423,625.56



inclusive of tax, penalty and interest.  The NTL liability is based upon

changes the Department made in the quarterly fuel tax returns (IDR-

280's) filed by taxpayer.  These changes result from the Department

auditor's adjustment of the amounts of total "everywhere" mileage,

Illinois miles, and Illinois tax paid fuel reported by taxpayer on IDR-280

lines 1, 4 and 7a.  The adjustments for everywhere and Illinois mileages

resulted in a net decrease in tax liability of $1,444.00 while certain

Illinois fuel credits were disallowed in the amount of $144,175.00. (Dept.

Ex. No. 2, p. 1).  In addition, the auditor discovered taxpayer had not filed

its IDR-280s for the quarters of 90/1 through 90/4, and liability for these

periods was also included in the assessment.

The taxpayer having made a timely protest of the NTL, a hearing

was scheduled by the Department in this matter.  Before the hearing,

taxpayer, through counsel, and the Department agreed to stipulate to

certain facts and the stipulation was filed immediately prior to

commencement of the hearing.

The issues in this case are the disallowance of the Illinois fuel tax

credits and the amount of penalty assessed by the Department on the late

1990 IDR-280 returns.  At hearing the taxpayer also contends some of the

total fuel it used was consumed in a "non-propulsion" manner.

After reviewing the complete transcript of record including all

documents admitted therein, along with all arguments of counsel, I

recommend the issues be resolved partially in favor of the Department

and partially in favor of the taxpayer.

FINDINGS OF FACTFINDINGS OF FACT



In addition to the facts stipulated between the parties, my review of

the record in this matter causes me to make the following factual

determinations:

1. Pursuant to statutory authority, the Department auditor did

cause to be issued a Correction of Returns or Determination of

Motor Fuel Tax Due and this served as the basis for the Notice

of Tax Liability contested herein. (Dept. Ex. Nos. 1 and 3)

2. On the corrected return a 30% delinquency penalty was

assessed for the four quarters of 1990 (90/1-90/4) and this

totals to $52,295.00.  (Dept. Ex. No. 1)

3. The taxpayer submitted signed returns for the four quarters

of 1990 to the auditor while he was at taxpayer's business

location performing his audit work and copies are included in

the audit file.  (Dept. Ex. No. 2, pp. 46-49)

4. There are no motor fuel tax or motor fuel use tax refund or

claim forms in the record.  (Tr. p. 4)

5. There are no amended quarterly motor fuel use tax returns

(IDR-280s) in the record.  (Tr. p. 4)

6. The auditor did not explain in his audit report and comments

the rationale for his using only one month as a test check

period for fuel credit purchases.  (Dept. Ex. No. 2, pp. 2, 22-25,

27)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

Section 2 of the Motor Fuel Tax Law (MFTL) imposes a tax upon the

privilege of operating a motor vehicle upon the public highways of Illinois.



See Ill. Rev. Stat., ch. 120, par. 417 et seq.1  During the audit period, Section

13a of the MFTL (Ill. Rev. Stat. ch 120, par. 429a) imposed an additional

amount of tax on the use of special fuel upon the highways of Illinois by

commercial motor vehicles operated by a motor carrier such as taxpayer,

this part (b) component being based upon 6 1/4 % of the average "selling

price" of special fuel sold in Illinois during the prior 12 months.

Illinois case law and statutory provisions have made it clear that

the Department's audit determination as reflected on the corrected

return is prima facie correct, as long as the Department's preparation of

the return meets a minimum standard of reasonableness.   A.R. Barnes and

Co. v. Department of Revenue 173 Ill App.3d 410 (First Dist. 1988);  Clark Oil

and Refining Corp. v. Johnson 154 Ill. App.3d 773 (First Dist. 1987), app. den.

116 Ill. 2d 549.

In the instant case the Department computed the additional tax

liability partially by disallowing certain Illinois tax paid fuel purchases

taken as a credit by taxpayer on its IDR-280s pursuant to MFTL Section

13a.3's (Ill. Rev. Stat., ch. par. 429a3) allowance of a gallon for gallon

credit for purchases of tax paid special fuel in Illinois.  This was

accomplished through a one month test check of January 1990, and

extrapolation of a resulting error percentage over the 48 month audit

period.  The auditor did not document his reason for using that particular

one month sample, and his testimony at the hearing about a problem with

the prior month's invoices explains why December 1989 was not sampled but

does not explain why only one month was examined.  Because it is a

                                                       
1. This and subsequent statutory citations are those in effect during

the audit period.



principle of generally accepted auditing standards that a sample must be

such that it may be reasonably relied upon to bring to light errors in

about the same proportion as that which would exist in the whole of the

population being tested, and because the reasoning for the selection

herein was not documented, I cannot conclude the one month sample to be

reliable, and I recommend the tax attributable to the extrapolation be

deleted from the final assessment.  I recommend further the disallowed

credits for the particular period that was examined remain in the final

assessment, except those for which taxpayer produced valid invoices at

hearing.

In this regard the taxpayer submitted several invoices at hearing

contained in its exhibit Nos. 71, 73 and 74.  The auditor had disallowed a

total of 9,801 gallons; 2,034.9 for not having the "top copy" of the invoice,

1,093.3 for being overreported and 6,672.8 for being reported as

purchases by units that did not have any Illinois miles reported on the IDR-

280s.  (Tr. pp. 75-79; Dept. Ex. No. 2, p. 2)  I find the evidence establishes that

for many of the so called "duplicate" or non "top copy" invoices, the

submitted "copy" was actually the only copy or original document given to

the driver.

After reviewing the testimony and examining the submitted invoices,

I find all of them are acceptable except for ticket #s 126720, 892695,

1195121, 126917, 127078, 1195155, 127217 (Taxpayer Ex. No. 71, Ref. #s 13, 16,

19, 20, 22, 26 and 29); 5851664, 54033, 1202448 (Taxpayer Ex. No. 73, Ref #s 4, 5

and 6) and 10894 (Taxpayer Ex. No. 74, Ref. # 3).  The reasons I do not accept

these eleven are they either show another state of purchase other than

Illinois, (e.g. #s 1195121 and 1195155 show Tennessee), do not list TAXPAYER

as the purchaser (e.g. #s 892695 and 10894) or show a date of purchase



after the period examined (e.g. #127217).  Regarding taxpayer's contention

that the gallons claimed by units not reporting Illinois miles was only due

to inadvertant late reporting of the mileages on the FT-06 report, I do not

find that argument persuasive because it is supported by the mere oral

testimony of the witness and no documentary evidence was submitted on

this.  In accepting the aforementioned invoices totaling 3,762.6 gallons, I

recommend the taxpayer be allowed credit for these on its 90/1

quarterly report and I also recommend the remaining 6,038.4 disallowed

gallons not be allowed as credit on the report and final assessment.  This

latter amount translates into $1,545.83 tax (6,038.4 X .256 rate).

Regarding the four quarterly 1990 IDR-280 reports, I find that

because they were tendered to the auditor prior to issuance of the NTL,

the 30% delinquency penalty should not apply.  I further find the tax due

as shown on these four quarterly reports is a valid liability that should

remain in the final assessment, along with related penalty and interest.

Any payments made by taxpayer for the liability due on the four 1990

quarterly reports prior or subsequent to hearing should be applied to

the final assessment.

Taxpayer also contends that because a certain amount of its

trucks burn fuel in a "non-propulsion" manner, the Department should

reduce TAXPAYER's total everywhere gallons of fuel use by 11.4 % before

calculation of the miles-per-gallon (MPG) rate used to apportion fuel use

to Illinois (Post-Hearing Brief, p. 3).

I cannot conclude this issue is before me because the liability in the

Notice of Tax Liability that was protested and is the subject of this

hearing was based upon disallowance of fuel credits and the delinquent

1990 returns.  Furthermore, the statute sets out specific mechanisms for



obtaining a refund or credit and the requirements of these are not in this

record.  Section 13a.3 requires a motor carrier to report its total

everywhere miles on its quarterly reports, along with total everywhere

and Illinois tax paid fuel, so if the latter exceeds the special fuel

gallonage used on Illinois highways, a credit or refund may be available.

The procedures related to filing the quarterly reports allow for the

filing of an amended report to show a corrected amount of mileage or

fuel, and Section 13a.7 of the MFTL (Ill. Rev. Stat., ch. 120, par. 429a7) limits

the time period for the obtaining of a credit or refund under Section 13a.3

to no " . . more than one year after the due date of such return."  There are

no amended returns in evidence that change the everywhere gallons

stated by taxpayer on their filed IDR-280 reports.  In fact each of these

reports filed by taxpayer (Taxpayer Ex. Nos. 3-18) was signed and

submitted by an officer of taxpayer under penalties as provided by law

pursuant to a certification statement saying:

". . the undersigned certifies that the information set forth in
this return2 is true and accurate to the best of his knowledge
and belief and is taken from the books and records of the
business for which this return is filed."

I cannot find that taxpayer has complied with the Section 13a.3

filing requirements for changing the amounts of reported total gallons

of special fuel consumed in all jurisdictions during the audit period

because there are no amended IDR-280 reports in this record.  I also note

that there are no MFTL Section 13 claim or refund application forms in this

record based upon off road usage of fuel.

                                                       
2. The first three 1987 quarterly reports (87/1-87/3) also contain the
language "and accompanying schedules and statements" here.



While this "non-propulsion" issue is not before me, because the issue

was the subject of considerable testimony and was argued and briefed by

taxpayer, I will address it.  The issue of "non-propulsion" use of fuel is

based upon a study taxpayer conducted that is supposed to capture the

amount of fuel used by the tractors as the engine runs in the idle position

and the hand brake is set.  Taxpayer's witnesses testified they installed

Hobbs meters on various tractors and these devices are supposed to

measure the time flow of motor fuel used when a truck is sitting in idle

position with the emergency brake on. (Tr. pp. 105, 136, 142)  The data

captured by the meter is applied to that unit's "burn rate" to arrive at a

percentage amount of  "non-propulsion" fuel.  (Tr. pp. 102-112; Taxpayer Ex.

Nos. 77-79)  The "burn rate" was determined by putting the tractor on a

stand and operating operating it for an hour to determine the amount of

fuel burned per hour while running in the idle position.  (Tr. pp. 112-113)  The

meters are supposed to be capturing the "non-propulsion" fuel burned

while drivers rest or eat on private property off the highways as the

tractor continues to run for heating or air conditioning purposes.

In a contested case before the Department, it is the burden of

taxpayer to establish that motor fuel is used for a purpose other than

operating a motor vehicle upon public highways, Pascal v. Lyons (1958), 15

Ill. 2d 41, 46, and I find all of taxpayer's evidence on this issue, considered

in its totality, to be insufficient to make a finding in favor of taxpayer,

even assuming this "non-propulsion" issue were properly before me in this

contested assessment case.

I do not find the data submitted by taxpayer regarding the burn

rate calculation and the meters to be reliable, as neither the documents

nor taxpayer's witnesses state the revolutions per minute (RPM) at which



the engines were set in the burn rate tests.  There is also no mention of the

ambient temperatures when the burn rate tests were conducted.

These factors are important because differences could influence

the rate of fuel consumption being measured in the "burn rate" hour.  For

example, engines will burn a different amount of fuel with the air

conditioning running in July or August than they will in December or

January.

Further, taxpayer's argument is premised upon their drivers taking

their long breaks for rest or eating purposes at truck stops or

restaurants off the public highways, and not at highway rest stops.

However, taxpayer did acknowledge that their drivers do stop at highway

rest stops (Tr. pp. 145, 160) and this time would be captured by the Hobbs

meters.

While taxpayer offered oral testimony that they know the drivers

take their long breaks off the public highways because they can tell

from looking at the logs, (Tr. 146, 147), not a single log was offered into

the record.  Without documentary evidence as support, I cannot find the

oral testimony of taxpayer's witness to be sufficient evidence to support

the contention that all long breaks were taken off the public highways.  I

also note that no driver testified for taxpayer about this.  In summary,

the contention that all the tractors' fuel consumption in idle position with

the hand brake set occurs off the public highways is not proved by the

evidence in this record.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department reduce NTL No. XXXXX and issue a final assessment.



Karl W. Betz
Administrative Law Judge


